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Specialist legal advice & 
solutions, for whatever life 
brings - at home or at work

Wareham Newsletter - 
June 2017
Welcome to our first newsletter for local 
Architects, Surveyors and Planning Consultants.  
From our office in Wareham we are pleased to be 
reporting on:

•	 Starter Homes update - how provisions in the 
Housing and Planning Act 2016 are going to 
work.

•	 Permissions in Principle - secondary legislation 
now allow permissions in principle to be 
granted ahead of planning applications

•	 Out of date local plans and how they aren’t 
carte blanch for developments

•	 The Neighbourhood and Planning Act - what 
happens when it comes into force

•	 Proving your point.  Litigation can be 
expensive so whenever there is doubt as to 
causation there must be corresponding doubt 
of respect of liability

The Housing and Planning Act 2016

Starter Homes and Proposed amendments to 
the NPPF in the Housing White Paper  

Readers will recall that the Government 
introduced provisions in the Act to promote the 
building of “starter homes”.  The provisions are 
not yet in force but the Government has been 
consulting on the detail as to how the proposal 
will work in practice.

The Government has stepped back from its 
original proposal to impose a mandatory 
requirement on local authorities to deliver a 
certain number of starter homes. The Housing 
White paper proposes instead amending the 
definition of “affordable housing” in the NPPF 
to include starter homes and affordable private 

rent housing and the Government has indicated 
that it wants local authorities to work with 
developers to deliver a range of affordable 
housing products which could allow tenants to 
become homeowners over a period of time. If 
the amendments are made the Government then 
expects local authorities to consider the need for 
starter homes and private rented accommodation 
in plan making. 

To support the delivery of more affordable homes 
to buy the Government is proposing to amend 
the NPPF to make clear that local authorities 
should seek to ensure that a minimum of 10% of 
all homes on individual sites of 10 units or more 
(0 .5 + hectares) are affordable home ownership 
products (this would include starter homes and 
shared ownership housing).

Permissions in Principle

The Government has finally made the following 
secondary legislation giving effect to provisions 
in the Housing and Planning Act 2016 allowing 
permissions in principle to be granted ahead of 
any planning application being made:

The Planning Brownfield Land Register 
Regulations 2017 requires local authorities to 
maintain a register in two parts of previously 
developed land in their area. Local authorities 
must publish their register by the end of this year.
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The Permission in Principle Order 2017 grants 
permission in principle for land allocated in Part 2 
of the register.

The PIP Order relates to land entered onto the 
brownfield register for housing development 
and non housing development. But under the 
regulations, to be entered onto Part 2 of the 
register, the land must meet the following criteria:

•	 Has an area of at least .25 hectares or is 
capable of supporting at least 5 dwellings

•	 Is suitable for residential development
•	 Is available for residential development
•	 Residential development of the land is 

achievable

So in effect PIP can only be granted for housing 
led development.

The land can only be entered on Part 2 of the 
register if the local authority has decided to 
allocate the land for residential development after 
following procedures relating to publicity and 
notification and consultation. The local authority 
can decide to register land not meeting the 
minimum area requirement.

Permission in principle does not allow the 
development of the land but where PIP is granted 
an applicant may obtain planning permission by 
applying for technical details consent.

Comment: Whilst the Order appears to streamline 
the process for obtaining planning consent (by 
doing away with the need for outline consent) 
it does not circumvent completely planning 
controls. In particular in deciding whether land 
(which has not been allocated in a development 
plan) is “suitable” the local authority is to take 
into account impact on amenity and impact 
on the environment and any representations 
received. Also sites cannot be placed on the 
register if development of the site would be 
EIA development or development would be 
prohibited under the habitats legislation.

An out-of-date Local Plan isn’t Carte 
Blanche for Development

In Gladman Developments Limited v Daventry 
District Council [2016] EWCA Civ 1146 
(“Daventry”) the Court of Appeal stressed the 
central theme of the NPPF to (re)emphasise 
the importance of plan-led decision making 
such that “significant weight should be given to 
the general public interest in having plan-led 
planning decisions, even if particular policies in 
the development plan are old”. The Court also 
stressed that, when considering the weight 
to be given to ‘old’ development plan policies, 
the degree of consistency with national policy 
is a very important factor.( 215 of the NPPF). 
The chronological age of the policies is ‘legally 
irrelevant’ to this question.
The impact of Daventry is demonstrated in a 
refusal by an Inspector of three proposed (and 
alternative) residential schemes on a site within 
a Local Green Gap between Clacton-on-Sea and 
Jaywick, Essex.

The inspector found the schemes would “fail 
to [maintain] separation between Clacton and 
Jaywick in this locality, and would effectively close 
the countryside gap between the settlements in 
this area” and therefore would be contrary to the 
Local Green Gap policy (Policy EN2). The Inspector 
refused the appeal despite it being common 
ground that the Local Planning Authority could 
not demonstrate a 5 year housing land supply 
and despite the fact that the LPA had previously 
promoted the site for housing development 
within the emerging Local Plan.

In doing so the Inspector recognised that 
although the Local Green Gap policy was old (it 
was adopted in 2007, and the plan period ran to 
2011) its objectives were consistent with national 
policy and therefore its age provided no basis for 
substantially reducing the weight to be given to 
the policy. 
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Furthermore, having regard to the decision in 
Hopkins Homes, the limited degree of the housing 
supply shortfall and recent improvements in the 
supply position due to action taken by the LPA 
meant that significant weight should be given to 
the Local Green Gap policy.

The Neighbourhood Planning Act 2017

The Bill received Royal Assent on the 27 April. 
However many of its provisions (including the 
provisions reported on below) are not in force and 
it is unlikely the provisions will come into force 
prior to the election.

Planning Conditions

The Act gives the power to the Secretary of State 
to introduce regulations curtailing the use of 
planning conditions. The same section in the 
Act makes clear that planning permission may 
not be granted subject to a pre-commencement 
condition without the written agreement of the 
applicant to the terms of the condition but the 
requirement for the applicant to agree does not 
apply in circumstances as may be prescribed by 
regulation.

Neighbourhood Planning

The Act amends existing legislation to strengthen 
neighbourhood planning. The amendments are 
numerous and include:
•	 Amending the Town and Country Planning Act 

1990 to impose a duty on local authorities to 
take into account “a post –examination draft 
neighbourhood development plan” in the 
determination of planning applications;

•	 Amending the Planning and Compulsory 
Purchase Act 2004 to make clear that a 
neighbourhood plan forms part of the 

development plan if there has been a 
referendum in relation to the plan and more 
than half of those voting have voted in favour 
of the plan but the local authority has not 
made the plan.

Joint Plan Making

At present local authorities may make a joint 
development plan, in future the making of a joint 
plan may well be forced upon authorities.

The Act amends the Planning and Compulsory 
Purchase Act to allow the Secretary of State to 
direct two or more planning authorities to prepare 
a joint development plan where he considers that 
to do so will facilitate the more effective planning 
of the development and use of land. The direction 
may specify the matters to be covered by the plan 
and the timetable for preparation.

Proving your Point

Litigation is expensive, time consuming and 
stressful. Whenever there is doubt as to causation 
there must be corresponding doubt in respect of 
liability. Potential litigants should take note of the 
Technology and Construction Court decision in 
Palmer  v. Nightingale [2016].  

Once again the Court put to bed the notion that 
it is enough to show that a thing cannot be the 
cause of a problem in order to establish that 
another thing is the course.  It is for a claimant 
to establish liability.  Where there are competing 
arguments in relation to causation the Court 
will consider which it thinks is most likely on the 
balance of probabilities, this does not remove the 
claimant’s obligation to prove their claim.  
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Yeovil: 01935 846000 Sherborne: 01935 814811 

Dorchester: 01305 250560 Weymouth: 01305 774666 

Wareham: 01929 768720 Bath: 01225 562581 London: 0207 7817750 

To find out more about any of the reported topics or have a query you want to 
discuss please contact:

Ceri Stephens
Head of Property Dispute Resolution 
01935 846194
ceri.stephens@battens.co.uk

In Palmer the claimants alleged that a pest controller was liable for damage to a Georgian home 
following a fire.  They argued that it was his use of rodent bait blocks that had caused the fire and 
that this meant he was liable in respect of a professional negligence claim for the damages incurred 
in the fire.  

The pest controller had relied upon the manufacturer’s notice that the bait blocks were not 
combustible.  Even though initial testing showed these were combustible, he was not liable for the 
fire. Instead it was the claimant’s own use of halogen lamps which generated inappropriate levels of 
heat within certain parts of the building that was responsible.  The tests that showed the bait blocks 
were combustible were immaterial; there was another cause, insulation, which the Claimant had 
considered an impossibility.

Palmer restates the Court’s established position, first determined in The Popi M [1985],that it is 
necessary for the Court to stand back and consider whether a claimant had proved its case on 
causation on the balance of probabilities.  It was not for the Court to work through each potential 
cause and identify the least improbable one as being causative, or as Sherlock Holmes may have 
put it “once you’ve have eliminated the impossible the remaining explanation, no matter how 
improbable, must be the answer”.  

Where parties are intent on litigating there is often little that can stop this, however if there is not 
clear causation, then caution is advised.

Iain Cole
Consultant, Construction
01935 846456
iain.cole@battens.co.uk

Laila Jhaveri
Associate Solicitor, Planning
01935 846065
laila.jhaveri@battens.co.uk


